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IRVING, J., FOR THE COURT:

1. CharlesTornsfiled apr o se mation for post-conviction collaterd relief aleging thet hisconvictions

and sentences were uncondtitutiona and that he was entitled to relief on the basis of due process and equal

protection. Thetria court denied Torns's motion as having no merit. Fegling aggrieved, Torns gppeds

and argues that the tria court erred in denying his motion.



92. We determine that the trid court did not have jurisdiction in this case. Consequently, Tornss

gpped conferred no jurisdiction upon this court. Therefore, we dismiss this apped.

FACTS

113. On September 30, 1993, Torns was convicted by a Hinds County jury of one count of mail fraud
and one count of uttering aforgery. In sentencing Torns as a habitua offender, the circuit court used, as
a predicate for sentence enhancement, a September 1986 conviction that Torns had acquired through his
pleaof guilty to uttering aforgery. Consequently, the circuit court sentenced Tornsto terms of fifteen and
five years, both to be served concurrently. Upon Torns s apped of this decison, this Court affirmed his
convictions. Tornsv. State, 687 So. 2d 770 (Miss. Ct. App. 1996).

14. On March 29, 2001, Tornsfiled amotion for post-conviction relief in the Circuit Court of Hinds
County. The mation’s heading only listed his 1986 conviction. In his maotion, Torns chalenged his 1986
conviction but also attacked the enhanced sentences he received for his 1993 convictions. Thetria court
reviewed Torns smotion on April 3, 2001, and considered it to be achalenge to both his 1986 and 1993
convictions. It held that Tornswas satutorily estopped from chalenging two judgmentsin the samemotion
for post-conviction relief. The trid court declined to consder Torns's motion as it related to his 1993
convictions and dismissed that portion of themotionwithout prejudice. Thetrid court dso found that, Snce
Tornss 1993 convictions had been appeded and affirmed by this Court, he could not file a petition for
post-conviction collaterd reief without first getting permission from the Mississippi Supreme Court. See
Miss. Code Ann. § 99-39-7 (Supp. 2003). As to the 1986 conviction, the tria court determined that
congderation of it was barred by the three-year statute of limitations. Consequently, it dismissed with

prejudice Torns smotionfor relief regarding his1986 conviction. Tornssubsequently filedamotionto dter



or amend the circuit court’ sApril 3, 2001 judgment; however, the circuit court denied the motion asbeing
untimely filed.

15. OnMay 15, 2001, Tornsfiled in the Missssippi Supreme Court amotion for leaveto proceed in
post-conviction relief. While this motion contained the same verbatim challenges as did Torns's post-

conviction relief motion before the trid court, this motion listed both his 1986 and 1993 convictionsin its
heading. By an order of August 9, 2001, our supreme court determined that Torns's motion was a
chdlengeto the vdidity of his 1986 guilty plea. 1t consequently denied Torns s motion after holding that
Torns was required to first present his chalenge to the trid court where the conviction occurred. The
supreme court did not address Torns s 1993 convictions or thetimeliness of hismotion regarding the 1986
conviction.

96. On August 30, 2001, Tornsfiled asecond motion for post-conviction relief in the Circuit Court of
Hinds County. Unlike his first motion for post-conviction relief, his second motion’s heading contained

both his 1986 and 1993 convictions. While incorporating the same chalenges listed in hisinitia motion,

the second mation differed only asto the incluson of an argument that Apprendi v. New Jersey, 530

U.S. 466 (2000), condtituted an “intervening decision” for purposes of post-conviction relief asrelating to
his 1986 conviction and sentence.

q7. On February 20, 2002, the circuit court issued an order denying Torns' s second motion for post-

conviction rdlief and dismissing the motion with prgjudice. The order stated that "it plainly gppears from
the face of the motion in the present case that the Petitioner, after careful deliberation, is not entitled to the
relief requested and the motion should be denied.”

DISCUSSION AND ANALY SIS OF THE ISSUES



118. As he has conggtently done with his previous two mations before the circuit court and the single
motionbeforethe Mississppi Supreme Court, Tornschalengesboth his 1986 and 1993 convictions. Since
Torns never obtained permission from our supreme court to fileapost-conviction relief motion with respect
to his 1993 convictions, we have no jurisdiction to address his dlegations regarding those convictions.
See Miss. Code Ann. 8 99-39-7 (Supp. 2003). Therefore, we will not discuss them in this opinion.

19. In regardsto Torns' s 1986 conviction, the record clearly indicates that the Circuit Court of Hind
County issued its judgment of conviction on September 25, 1986, upon Torns' s submission of a plea of
quilty. Therefore, it was incumbent upon Torns to file his motion for post-conviction rdief in that court
within three years after entry of the judgment of conviction. However, Torns did not file his motion with
the trid court until March 29, 2001, gpproximately fourteen and ahaf years after his 1986 conviction. On
April 3, 2001, the circuit court found that Torns' s motion was not filed within the statute of limitations and
dismissed themotion with prgudice. Tornsthen had thirty daysto file an apped of thejudgment; however,
he did not file an apped until March 18, 2002, over deven months after the circuit court had denied his
motion for post-conviction reief. See M.R.A.P. 4(a). Therefore, Torns spursuit of thisapped inregard
to his 1986 conviction is untimely, and this Court has no jurisdiction to address the appedl. See Mosby
v. State, 830 So. 2d 661 (16) (Miss. Ct. App. 2002).

110. Weareawarethat Tornsfiled asecond post-conviction relief motion, making essentialy the same
dlegations as he had made in the first motion and that the tria court dismissed this second motion on
February 20, 2002, without making any referenceto it being asecond or successive post-conviction relief
motion. Even treating this gppedl as an apped from that order, we mugt ill find that the trid court was
correct in dismissing Tornss motion because the filing of such motion was a second post-conviction relief

motion which is barred by Mississippi Code Annotated section 99-39-23 (6) (Supp. 2003).



11. We further note that Torns has not been in custody on account of his 1986 conviction since
December 21, 1987.1 Heis presently in the custody of the Mississippi Department of Corrections as a
result of his 1993 convictions. Because heisnot serving any sentence under the 1986 conviction, heisaso
barred from bringing apogt-conviction rlief motion regarding thet conviction. See Miss. Code Ann. § 99-
39-5 (Rev. 2000). Therefore, thetrid court waswithout jurisdiction to congder Torns's post-conviction
relief motion chalenging his 1986 conviction, and since the trid court was without jurisdiction, we are
likewise lacking in jurisdiction. See Graves v. State, 822 So. 2d 1089, 1091 (1i6) (Miss. Ct. App.
2002) (“no jurisdiction is conferred upon this Court if none was in the court below”).

112. THISAPPEAL ISDISMISSED FOR LACK OF JURISDICTION. ALL COSTS
ARE TAXED TO HINDS COUNTY.

McMILLIN, C.J., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.

1 According to the trid judge's September 26, 1986 order, Torns was initialy sentenced to a
suspended term of fiveyearsin the custody of the Mississppi Department of Corrections, with threeyears
supervised probation for his conviction of uttering aforgery. However, on December 21, 1987, thetrid
judge amended Torns's sentence to fourteen months in the custody of the Mississppi Department of
Corrections with credit for time served from October 22, 1986, to the date of entry of theamended order,
December 12, 1987. Therefore, Tornss sentence expired on December 12, 1987, upon the issuance of
the amended order.



